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Jose Luis Conez choked to death at work when his
cl ot hing becane tangled in a powered post hole digger. A few days
later his enpl oyer destroyed the post hole digger. Maria Conez
(Gonez), Jose's widow, sued the enployer for negligent and
intentional spoliation of evidence, alleging that destruction of
t he post hol e digger prevented her fromrecovering danmages in a
third party action against its manufacturer. She appeals fromthe
trial court's order granting the enployer's notion for summary
j udgnent .

The trial court ruled the negligent spoliation cause of
action was barred by the exclusive renedy provisions of workers'

conpensation |law. (Lab. Code, 88 3600 and 3602.) 1 As to the
intentional spoliation cause of action, the trial court ruled that
it was barred because Gonez failed to show that the enpl oyer acted

1 Al statutory references are to the Labor Code unl ess
ot herw se st at ed.



with the intent to prejudi ce her chances of prevailing in the
third party action. Both rulings were erroneous and we reverse.
Facts and Proceedi ngs

After Jose Conez's death, investigators fromthe Santa
Barbara County Sheriff's Departnent and the Cccupational Safety
and Health Admnistration (OSHA) inspected and phot ogr aphed bot h
t he post hole digger and the tractor on which it was nounted. A
few days |l ater, Jose's enpl oyer, James Acqui stapace, asked the
CSHA i nspect or whet her he coul d destroy the post hol e di gger
Wien the inspector voiced no objection, Acquistapace instructed
one of his enployees to cut up and di spose of the item The
enpl oyee did so.

Conez sued Acqui stapace, the manufacturer of the post
hol e digger, and the manufacturer of the tractor on which it was
nmounted on theories of negligence and products liability. GConez
stipulated to a judgment in favor of the manufacturers because,
she argues, |loss of the post hol e digger prevented her from
obtai ning the evidence necessary to prevail.

Acqui st apace noved for summary judgnent on the ground
t hat workers' conpensation provided the exclusive renedy for each
claimalleged against him He also argued that Conez was not
prejudiced by the | oss of the post hole digger. Acquistapace's
nmovi ng papers did not raise an issue concerning his intent in
destroying the equipnent. Nevertheless, he submtted a
decl aration stating that he "had the post hol e digger destroyed as
it gave ne bad nenories. . . . | did not destroy [it] to hide or
conceal anything about it. .. . [M] Another reason for getting
rid of the post hol e digger was so no one el se woul d nmake a
m stake like M. Gonez and use [it] wthout the guard on the power
take off shaft or get off the tractor when the power take off was
operating and rotating." Acquistapace referred to the declaration
only in connection with his argunent that Gonez was not prejudiced
by the destruction of the post hol e digger.



Conez' s opposition argued that workers' conpensation was
not the exclusive renedy for intentional or negligent spoliation
because the spoliation occurred after Jose Gonez's enpl oynment
ended. Although Gonmez failed to contradi ct Acqui stapace's
decl aration, she argued that the intent issue should not be
deci ded on summary judgnent (Code Gv. Proc., 8 437c, subd. (e)),
and that the declaration did not resol ve the question whet her
Acqui st apace negligently destroyed evi dence.

After the opposition was filed, and two days before the
heari ng, Acquistapace filed a "Suppl enental Statenent of
Undi sputed Material Facts,” identifying four additional facts in
support of the notion. These included the facts that, "James
Acqui st apace did not destroy the post hole digger to hide or
conceal anything about it[,]" and that he destroyed it "because he
did not want other enployees to use it and it gave hi m bad
menories . . . ." The docunent was not acconpani ed by additiona
| egal argunent. Conez did not respond to it before the hearing.

The Notice Probl em
Conez contends that the trial court erred because it

based its ruling on an issue not tinely rai sed by Acqui st apace.
She is only partially correct. The trial court has discretion to
grant sunmary judgnent on an issue not raised by the noving party,
if it notifies the opposing party of its intent to do so and
provi des an opportunity to respond to the new issue. ( Juge v.
County of Sacramento (1993) 12 Cal . App.4th 59, 70-71.) Here, the
trial court erred, not because it relied on a new issue, but
because it did so without notice and w thout providing Gonez a
meani ngf ul opportunity to respond.

| ntenti onal Spoliation

The trial court acknow edged that Acqui stapace acted
intentionally when he ordered the post hol e digger destroyed. It
granted summary judgnment, however, because it concl uded t hat
Acqui stapace's "intent was not to alter the evidence avail able for
any subsequent civil suits.” The trial court anplified on its



rational e by saying that there was "no evidence to di spute M.
Acqui stapace's declaration that he did not intend to interfere
with the preservation of evidence for a civil action and ordered
the destruction only after the evidence had been well docunented."”
It also said: "The intentional destruction issue . . . just

m sses the mark slightly, because, of course, [Acquistapace] did
destroy it intentionally. He intentionally cut it up. But the
intent was not to alter the evidence avail abl e for any subsequent
civil suits.”

Conez argues the trial court erred by requiring her to
di sput e Acqui stapace's purpose or notive in destroying the post
hol e digger. She contends that she is required only to raise an
i ssue of fact concerning his know edge that | oss of the equi pnent
was substantially certain to prejudice her lawsuit. W agree.
Since Acqui stapace testified that he "was aware that there would
be pending litigation," Gomez raised a triable issue of fact on
this issue.

Few publ i shed California decisions specifically discuss
the intent el enent of a cause of action for intentional spoliation
of evi dence. Smith v. Superior Court (1984) 151 Cal.App.3d 491
first recognized the tort and defined it by analogy to the tort of
intentional interference with prospective econom c advant age.
Although Smth notes that the latter tort requires "intentional
acts on the part of defendant designed to disrupt the [econom c]
relationship . . . ," it does not further define the intent
required for spoliation. ( Id. at p. 501.)

In Wllard v. Caterpillar, Inc. (1995) 40
Cal . App. 4th 892, a products liability action, plaintiff was
injured in 1990 while attenpting to repair a tractor manufactured
by defendant in 1955. Defendant had previously destroyed all
i nternal docunents concerning the design and testing of the
tractor, pronpting plaintiff to allege a claimfor intentiona
spoliation. The Court of Appeal said that defendant acted
intentionally because one of its former enployees testified that



docunents were destroyed "to nmake themunavail able to potenti al
plaintiffs." ( 1d. at p. 917.) Wile this evidence denonstrated a
purpose to harmfuture plaintiffs, the Wl lard court al so noted:
"Intent is broader than a desire or purpose to bring about

physical results. It extends not only to those consequences which
are desired, but also to those which the actor believes are
substantially certain to follow fromwhat the actor does.
[CGtations.]" ( 1d.) WIIlard neverthel ess declined to inpose
liability for intentional spoliation because it concluded that

evi dence of defendant's inproper purpose was outwei ghed by

evi dence that the docunments were destroyed, on advice of counsel
nearly 10 years before the accident and at a tine when def endant
knew of no past, existing, or potential clains to which the
docunents were relevant. ( I1d. at p. 920.)

The renai ni ng published California decisions focus on
negligent spoliation or unrelated issues. ( WIlians v. State of
California (1983) 34 Cal.3d 18, 27-28 [negligence clai mbased upon
hi ghway patrolman's failure to preserve evi dence]; Wal sh v. Caidin
(1991) 232 Cal.App.3d 159, 165 [w dow suing husband' s physici an
for mal practice has constitutional right to cremate body before
autopsy without liability for intentional spoliation]; De Vera v.
Long Beach Pub. Transportation Co. (1986) 180 Cal.App.3d 782, 795-
797 [jury instruction on wllful suppression of evidence allowed
where common carrier negligently failed to preserve evidence
concerning bus accident]; Velasco v. Commercial Bldg. Mintenance
Co. (1985) 169 Cal.App.3d 874, 878-879 [recogni zi ng cause of
action for negligent spoliation]. See also Reid v. State Farm
Mut. Auto. Ins. Co. (1985) 173 Cal.App.3d 557 [intentiona
spoliation clai mabandoned; insurer did not breach inplied
covenant of good faith and fair dealing by disposing of damaged



vehicl e after accident investigation and before insurer knew of

potential products liability clain.) 2

As a general rule, California |aw recogni zes that "every
person is presuned to intend the natural and probabl e consequences
of his acts." ( Lopez v. Surchia (1952) 112 Cal.App.2d 314, 318.)
Thus, a person who acts willfully may be said to intend "' "t hose
consequences which (a) represent the very purpose for which an act
is done (regardless of the likelihood of occurrence), or (b) are
known to be substantially certain to result (regardl ess of
desire)." (Perkins on Oimnal Law (2d ed.) ch. 4, 8§ 1, p. 747.)'
([ Peopl e v.] Lathus [1973] 35 Cal . App.3d [466] at pp. 469-470.)"
(People v. Colantuono (1994) 7 Cal.4th 206, 219.)

The sane definition is applied to many intentional
torts. For exanple, intentional infliction of enotional distress
requi res proof that the defendant "acted with the intent of
causing enotional distress to the plaintiffs or know edge that the
conduct was substantially certain to cause distress . .o
(Christensen v. Superior Court (1991) 54 Cal.3d 868, 903.) 1In
libel cases, a publication is said to be "intentional" if nmade for
t he purpose of communicating defamatory material or wth know edge
that the material is substantially certain to be comuni cat ed.
(BAJI No. 7.02 (8th ed. 1994) p. 274.)

2 Cases from ot her jurisdictions suffer fromthe sane | ack of
specificity concerning the intent requirenment. ( See, e.g., Smth
v. Howard Johnson Co., Inc. (Chio 1993) 67 Chio St.3d 28, 29 [615
N E 2d 1037]; Viviano v. CBS Inc. (NJ. Super. (1991) 251 N.J.
Super. 113, 123 [597 A 2d 543]; Continental Ins. Co. v. Herman
(Fla. App. 1990) 576 So.2d 313, 316; Hazen v. Municipality of
Anchor age (Al aska 1986) 718 P.2d 456, 463.) Hirsch v. General
Motors Corp. (N J. Super. 1993) 266 N J. Super. 222, [628 A 2d
1108], the only case we have | ocated whi ch addresses the issue,
concludes: "'Traditional tort principles suggest that courts
should require plaintiffs . . . to prove that the defendant
intended to produce the harmor knew with substantial certainty
that the harm interference with another's prospective civil suit,
would follow'" (( 1d., at p. 241, [628 A 2d at p. 1117], quoting
Note, Smth v. Superior Court: A New Tort of Intentional
Spoliation of Evidence (1985) 69 Mnn. L.Rev. 961, 973.)]



Intentional interference wth prospective economc
advant age, however, is not established by proof of the defendant's
know edge. Instead, it requires proof that the defendant engaged
in conduct falling outside the real mof |egitinmate business
activity for the express purpose of disrupting plaintiff's
economc relationship. ( Della Penna v. Toyota Mdttor Sales,

US A, Inc. (1995 11 Cal.4th 376, 389, 393; Buckal oo v. Johnson
(1975) 14 Cal .3d 815, 827.) The tort is designed to encourage and
protect fair economc conpetition, a goal that would be subverted

by inmposing liability where the defendant is nothing nore than an
aggressi ve business person. ( Della Penna v. Toyota Mtor Sales,
US A, Inc., supra, 11 Cal.4th at p. 393.) The nore rigorous
intent requirenent is therefore inposed to assist courts and

juries in distinguishing unlawful interference fromprivileged
conpetition. ( 1d.)

In this regard, at |east, the anal ogy between
intentional interference w th prospective economc advantage and
intentional spoliation breaks down. Intentional spoliation
carries a lower risk that privileged conduct will be m staken for
tortious activity. A defendant's innocent dealings in private
property may readily be distinguished fromunlawful destruction of
evi dence by focusing on the defendant's know edge of plaintiff's
lawsuit and the object's status as potential evidence. Thus,
intentional spoliation exists where the defendant knows that: (a)
plaintiff has an existing or potential action for damages; and (b)
the destroyed or altered object mght constitute evidence in that
action. (Wllard v. Catterpillar, Inc., supra, 40 Cal.App.4th at
pp. 910-911; BAJI No. 7.95 (8th ed. 1994) pp. 395-396.)

Here, the trial court granted summary judgnent because
it found that Acquistapace "did not intend to interfere with the
preservation of evidence for a civil action . . . ." In doing so,
it read the intent el ement too narrowy, requiring proof that
Acqui st apace destroyed the equi pnent for the purpose of
prejudicing Gonez's potential third party action. The trial



court's definition would be tantanount to a crimnal |aw "specific
intent" crinme, i.e., destruction of evidence with the specific
intent toinpair a third party tort claim

Liability is inposed for intentional spoliation to
protect the integrity of civil litigation. (  Youst v. Longo (1987)
43 Cal . 3d 64, 74, Wllard v. Catterpillar, Inc., supra, 40
Cal . App.4th at p. 924.) This goal woul d be hindered, not served,
by inposing the nore rigorous definition of intent applicable to
intentional interference with prospective econom c advant age.
Accordingly, we conclude that the general definition of
intentional conduct should apply in intentional spoliation cases.
Thus, the intent elenment of intentional spoliation of evidence is
sati sfied when the defendant destroys an object which m ght
constitute evidence in a lawsuit |. with the purpose of harm ng
the lawsuit, or 2. when harmto the lawsuit is substantially
certain to follow (See, e.g., Chri stensen v. Superior Court,
supra, 54 Cal.3d at p. 903; WIllard v. Catterpillar, Inc., supra,
40 Cal . App.4th at p. 917; Smth v. Superior Court, supra, 151
Cal . App.3d at p. 501.)

Negl i gent Spoli ation

Relying on Continental Casualty Co. v. Superior Court
(1987) 190 Cal . App.3d 156, the trial court erroneously ruled that
Conez's claimfor negligent spoliation was barred by the exclusive
remedy rule. (88 3600, 3602.) The injury CGonez all egedly
suf fered when the post hol e digger was destroyed is not an
"injury" within the meaning of the workers' conpensation schene.
Nor do the other conditions of conpensation required for
application of the exclusive renedy rule exist. ( Coca Col a
Bottling Co. v. Superior Court (1991) 233 Cal.App.3d 1273, 1284-
1286.)

Wr kers' conpensation provi des the exclusive renmedy "for
any injury sustained by [any] enployee[] arising out of and in the
course of the enploynment and for the death of any enployee if the



injury proxi mately causes death, in those cases where the
following conditions of conpensation concur: [1] (1) Were, at
the tinme of the injury, both the enpl oyer and the enpl oyee are
subj ect to the conpensation provisions of this division. [f] (2)
Wiere, at the tine of the injury, the enpl oyee is performng
service growi ng out of and incidental to his or her enploynent and
is acting within the course of his or her enploynent."

(8 3600, subd. (a)(1)-(2); see also &8 3602, ["[W here the
conditions of conpensation set forth in Section 3600 concur, the

right to recover such conpensation is . . . the sole and exclusive
renmedy of the enployee or his or her dependents agai nst the
enployer . . . ."].)

For purposes of section 3600, the term"injury" neans

"any injury or disease arising out of the enpl oynent
(8 3208.) Such an injury may be "specific," because it results
froma single incident or exposure, "which causes disability or
need for nedical treatnent . .. ." (8 3208.1, subd. (a).)
Alternatively, the injury may be "cunul ative," because it results
fromrepetitive traumatic activities which, over tine, cause a
disability or need for nedical treatnent. (8 3208. 1, subd. (b).)
In either event, the workers' conpensation system
applies only to injuries which cause disability or the need for
nmedi cal treatnment. ( Livitsanos v. Superior Court (1992) 2 Cal.4th
744, 752-753; Coca Cola Bottling Co. v. Superior Court, supra, 233
Cal . App.3d at p. 1287.) It does not, except under extrenely
limted circunstances, apply to property damage caused by an
industrial injury or death. (See, e.g., 88 132a; 2802; 3208.)
The excl usive renedy rule applies only where the
enpl oyee suffers an "industrial injury or death.” ( Shoenmaker v.
Myers (1990) 52 Cal.3d 1, 16.) Thus, the injuries which trigger
application of the exclusive remedy rule are injuries "to the
worker's person, as opposed to his property.” (Coca Cola Bottling
Co. v. Superior Court, supra, 233 Cal.App.3d at p. 1287, citing



10.

Code Gv. Proc., 88 27, 28, 29; see also Cole v. Fair Oaks Fire
Protection Dist. (1987) 43 Cal.3d 148, 160 ["when the essence of
the wong is personal physical injury or death, the action is
barred by the exclusiveness cl ause . . . if the usual conditions
of coverage are satisfied."].)

When a worker | oses the opportunity to prevail in a
third party action, such as Conez's action agai nst the
manuf acturer and distributor of the post hole digger, he or she
suffers an injury to his or her property interests, not to the
person. (l1d. at p. 1289; Augusta v. United Service Autonobile
Ass'n (1993) 13 Cal.App.4th 4, 8 [spoliation of evidence involves
the infringenent of a property interest, not a personal injury];
How and v. Bal ma (1983) 143 Cal . App.3d 899, 904 [enpl oyee's
def amati on cl ai m agai nst enpl oyer not barred by section 3600
because defamation affects a proprietary interest, not a personal
injury].) The exclusive renedy rule does not apply to this
property damage because the damage is not an "injury" within the
meani ng of sections 3208 and 3600. ( Coca Cola Bottling Co. v.
Superior Court, supra, 233 Cal.App.3d at pp. 1288-1289.)

Acqui st apace argues that this distinction is irrelevant
because the property damage at issue was proxi mately caused by
Jose Conez's personal injuries. He contends that the exclusive
remedy rule is routinely used to bar enpl oyee | awsuits for
property | osses such as | ost wages and benefits arising out of
conpensabl e physical injuries. ( Usher v. Anmerican Airlines, Inc.
(1993) 20 Cal . App.4th 1520; Pickrel v. Ceneral Tel ephone Co.
(1988) 205 Cal.App.3d 1058; County of Santa Barbara v. Wrkers'
Conpensati on Appeals Bd. (1980) 109 Cal.App.3d 211.) Each of
t hese cases, however, involved enpl oyer discrimnation agai nst
workers injured in the course and scope of their enploynent. Each
found the enpl oyee's action barred by the exclusive renedy rule
because section 132a expressly creates a renedy for such



11.

discrimnation. No simlar renedy exists for the injuries alleged
by CGonez.

Mor eover, other conditions of conpensation required to
trigger the exclusive renmedy rule do not exist. For exanple,
Conez's cause of action for negligent spoliation accrued, at the
earliest, when Acqui stapace destroyed the post hol e digger.
(Augustav. United Serv. Autonobile Ass'n., supra, 13 Cal.App.4th
at p. 8.) Wen that occurred, Jose GConez was no | onger enpl oyed
by Acqui stapace and, thus, no | onger subject to the conpensation
provi sions of the Labor Code. (8 3600, subd. (a)(1).) Because
Jose CGonez was not involved in destroying the post hole digger, he
was not "performng service grow ng out of and incidental to his

enpl oynent[,]" when the relevant injury -- the destruction
-- occurred. ( Id., subd. (a)(2).)

Acqui stapace relies on Continental Casualty Co. v.
Superior Court (1987) 190 Cal . App.3d 156 (hereafter, Continental
Casualty), for the proposition that a negligent spoliation claim
is barred by the exclusive renedy rule. Continental Casualty
i nvol ved the negligent failure of a conpensation insurance carrier
to preserve defective equipnent relevant to an injured enpl oyee's
third party products liability action. The court held that the
enpl oyee's claim"for spoliation of evidence . . . fall[s] within
the anbit of work-related concerns. The bulk of [the enpl oyee's]
danmages are work-rel ated physical injuries; the carrier has not
been accused of intentional or outrageous behavior; the processing
of the third-party action is a nornmal part of the handling of the
conpensation claim therefore no i ndependent action against the
carrier is justified." ( Id. at p. 162.)

Continental Casualty is distinguishable because it
i nvol ves negligent clains handling by a conpensation carrier. As
the Continental Casualty court itself noted, section 5814
"provides a specific renmedy for bad faith handling of the benefits
claam" (1d. at p. 160.) No simlar renmedy is provided for
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spoliation of evidence by the enpl oyer. Moreover, Cont i nent al
Casual ty does not consider whether the | oss of a prospective third
party action qualifies as an injury under section 3600, nor does
it anal yze whether the other required conditions of conpensation
exist. Instead, Continental Casualty assumes w thout analysis
that the conditions exist and that the damages recovered in such
an action conpensate for personal injuries, not property |osses.
(Id. at p. 161.)

Finally, Continental Casualty relied heavily on the fact
that the worker had not accused the carrier of "intentional,
out rageous, socially objectionable conduct, but only [of]
negligence." ( 1d.) dven the Suprene Court's recent opinion in
Ferm no v. Fedco, Inc. (1994) 7 Cal.4th 701 (hereafter, Fer m no),
we conclude the enphasis is no | onger appropriate.

Ferm no holds that an enpl oyee's suit agai nst her
enpl oyer for false inprisonnent is not barred by the exclusivity
rul e because the enpl oyer conduct alleged "is always outside the
scope of the conpensation bargain." ( 1d. at p. 723.) False
inmprisonnment's status as an intentional tort did not, standing
alone, determne this result. Instead, the court noted, "nornal
enpl oyer actions causing injury would not fall outside the scope
of the exclusivity rule nerely by attributing to the enpl oyer a
sinister intention. [Gtation.] Conversely . . . , actions by
enpl oyers that have no proper place in the enpl oynent rel ationship
may not be made into a 'normal' part of the enpl oynent
rel ationship nerely by neans of artful termnology . N R
What natters, then, is not the |abel that mght be affixed to the
enpl oyer conduct, but whether the conduct itself, concretely, is
of the kind that is within the conpensation bargain." ( Id. at pp.
717-718.)

Enpl oyer conduct is considered outside the scope of the
wor kers' conpensati on schene when the enpl oyer steps outside of
its proper role, or engages in conduct unrelated to the enpl oynent
relationship, that is not a normal incident of enploynment, or that
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violates a fundanental public policy. ( Fermno, supra, 7 Cal.4th
at pp. 708, 714-715; Gantt v. Sentry Insurance (1992) 1 Cal.4th
1083, 1100.) Conez argues that spoliation is not a nornal

i nci dent of enpl oynent because the average worker has no reason to
expect his enployer will destroy equi pnent or other evidence of

the cause of an industrial injury. Acquistapace argues that he
engaged i n nornmal workpl ace conduct because the average enpl oyer

wi || destroy dangerous equi pment to protect enpl oyee safety.

VW concl ude Gonez has the stronger argunent. First, as
judicial recognition of the spoliation tort denonstrates,
California has a fundanental public policy to protect the
integrity of civil litigation by encouraging the preservation and
di scl osure of evidence. ( Youst v. Longo, supra, 43 Cal.3d 64, 74;
Code Gv. Proc., 88 1985-2036.) Second, while occasional injuries
from defective work equi pnment may be an expected incident of
enpl oynent, workers should not be expected to anticipate the
al nost i nmmedi ate destruction of such equi pnent after an industria
accident. Indeed, the average worker woul d reasonably anticipate
t he opposite, by assum ng the enployer will preserve defective
equi prent, if for no other reason than to protect the enployers’
own potential clains against manufacturers, distributors and
retailers of the equipnent.

Finally, we note that allow ng an enpl oyee's civil
action under these circunstances should not underm ne the equally
important public policy favoring the exclusivity of workers'
conpensation as a renmedy for industrial injuries. ( Johns-Manvill e
Products Corp. v. Superior Court (1980) 27 Cal.3d 465, 478.) W
cannot assune that nost enployers routinely destroy equi pnment or
other relevant objects after industrial accidents. Moreover
enpl oyers may readily protect thenselves against liability for
spoliation by preserving such objects, at |east until they
determ ne whether the affected enpl oyee intends to pursue a third
party action.



Concl usi on

The order granting sumrary judgment is reversed.
to appel |l ant.
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